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EDITORIAL COMMENT 959 

THE HAGUE CONVENTIONS AND THE NEUTRALITY OP BELGIUM AND 

LUXEMBURG 

It is constantly stated that the invasion of Luxemburg and Belgium 
by the German army on August 3, 1914, was a violation of the Hague 
conventions, and Convention No. V of the Second Hague Conference 
respecting the rights and duties of neutral Powers and persons in case 
of war on land is pointed to as proof positive of the assertion. The ar- 
ticles referred to are the following: 

The territory of neutral Powers is inviolable. (Art. 1.) 

Belligerents are forbidden to move troops or convoys of either munitions of war 
or supplies across the territory of a neutral Power. (Art. 2.) 

A neutral Power must not allow any of the acts referred to in Articles 2 to 4 to 
occur on its territory. (Art. 5.) 

The fact of a neutral Power resisting, even by force, attempts to violate its neu- 
trality can not be regarded as a hostile act. (Art. 10.) 

These articles must be considered with Article 20, which limits the 
convention to the contracting Powers, " and then only if all the belliger- 
ents are parties to the convention." 

They do not, however, guarantee neutrality, nor do they prevent a 
state from declaring war against a state wishing to remain neutral, which 
thus becomes a belligerent and loses the benefit of the convention. If 
the Hague conventions were violated by Germany in this matter it 
would appear to be a violation of the spirit, not of the letter, and indeed 
it is difficult to maintain that there was a violation even of the spirit, 
because international law in its present development apparently allows 
nations to go to war whenever they please, and the Hague conventions 
do not modify or abridge this provision of the law of nations. 

Convention No. Ill of the Second Hague Conference, relative to the 
opening of hostilities, states in its preamble that "it is important, in 
order to ensure the maintenance of pacific relations, that hostilities 
should not commence without previous warning; " and Article 1 of the 
convention negotiated to give effect to this provision of the preamble 
states that "the contracting Powers recognize that hostilities between 
themselves must not commence without previous and explicit warning, 
in the form either of a reasoned declaration of war or of an ultimatum 
with conditional declaration of war." 

Let us now see how far the provisions which have been quoted of 
the two Hague conventions, respecting the rights and duties of neutral 
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Powers and persons in case of war on land, and the convention concern- 
ing the opening of hostilities, apply to the cases of Luxemburg and 
Belgium. 

On the third and fourth days of August, when German armies in- 
vaded Luxemburg and Belgium, all Powers with which Germany was 
then at war were parties to the convention, and thus Article 20 did not 
apply. Germany at that time was at war with Russia and with France, 
both of which countries had ratified the convention. Luxemburg and 
Belgium were likewise contracting Powers, so that, in the war between 
Germany, on the one hand, and Russia and France, on the other, Luxem- 
burg and Belgium were neutral Powers, and all were bound by the pro- 
visions of Convention No. V. It is true that Great Britain was not a 
party to the convention, but war did not exist between Germany and 
Great Britain at the time of the invasion of Belgium, but by reason of 
that invasion Great Britain declared war. It is also true that Austria- 
Hungary was at war with Serbia and that Germany was the ally of 
Austria-Hungary. It is a fact, however, that Germany did not declare 
war against Serbia until August 8, and the fact that a nation is an ally 
does not necessarily mean that it is at war with the enemies of its ally. 
For example, Japan and Germany are at war, but Japan is not at war 
with Turkey, Germany's ally. Again, Italy is at war with Austria- 
Hungary and with Turkey, but is not at war apparently with Germany, 
the ally of Austria-Hungary and of Turkey. Therefore, when Germany 
invaded Luxemburg and Belgium on August 3d and 4th, Germany was 
only at war with Russia and with France, in which war Luxemburg and 
Belgium were neutral. 

The five countries were bound by Convention No. V, and Luxemburg 
and Belgium were beneficiaries of Convention No. V respecting the 
rights and duties of neutral Powers and persons in case of war on land. 
This would seem to be a demonstration that Germany's action was in 
the teeth of this convention, that it violated neutral territory, that it 
moved troops or convoys of war across neutral territory, which was for- 
bidden, and that Luxemburg and Belgium were bound to oppose the 
violation of neutrality, and that resistance by force to the violation of 
its territory could not be regarded, to quote the language of Article 10 
"as a hostile act." 

While this view appears to be technically correct, it must be borne in 
mind that Germany had requested a permission for its armies to pass 
through Luxemburg and Belgium, and that both of these countries 
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were informed that, if they refused permission, the German army would 
force a passage. It is believed that this action on the part of Germany is 
a technical compliance with the terms of the convention relative to the 
opening of hostilities, which requires an explicit warning "in the form 
either of a reasoned declaration of war or of an ultimatum with condi- 
tional declaration of war." This does not mean, however, that Germany 
was justified in insisting upon the right of passage through Luxemburg 
and Belgium, but that, so far as the Hague conventions are concerned, 
Germany complied with other requirements, for the warning served 
upon Luxemburg and Belgium was either a reasoned declaration of war 
or an ultimatum with conditional declaration of war, which created a 
hostile relation between Germany and the two countries, and which 
therefore excluded the application of the convention respecting the 
rights and duties of neutral Powers and persons in case of war on land. 

It is shown elsewhere that Germany was bound by the treaty of 
April 19, 1839, by which it recognized Belgium as a neutralized and inde- 
pendent state, and by the London Declaration of May 11, 1867, by 
which it recognized and guaranteed Luxemburg as a neutralized state. 
By virtue of these treaties, Germany was not in a position to request a 
passage through Luxemburg or Belgium, for by these treaties Luxem- 
burg and Belgium were not merely neutrals, but they were neutralized 
Powers, and by virtue of Convention No. V of the Second Hague Con- 
ference, their territory was inviolable — belligerents could not move 
troops or convoys or munitions of war across their territory, and they 
were bound to resist any and every attempt of this kind to violate their 
neutrality. 

In the course of the discussion of this very grave and important inter- 
national question, it is frequently urged that the action of Belgium in 
holding conversations with France and Great Britain for the protection 
of its neutrality against German invasion constituted such a violation 
of the treaty of 1839 as to liberate Germany from its provisions, and that 
treaties are concluded with the understanding that conditions shall 
remain as they were at the conclusion of the treaty. Admitting, for the 
purpose of discussion, that Belgium's action was unneutral, it has not 
been hitherto alleged that the action of Luxemburg was unneutral, and, 
as far as Luxemburg is concerned, this argument is without merit. It 
is indeed true that treaties, acceptable at the time of negotiation, 
become irksome in the course of time, but if treaties are not meant to be 
perpetually binding, and if the happening of certain contingencies is 
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to abrogate them, treaties could be concluded for a term of years, sub- 
ject to renewal, or their continuance or abrogation might be made to 
depend upon a contingency stated in clear and unmistakable terms in 
the treaty. 

Now, the great European Powers, parties alike to the Belgium treaty 
and to the Luxemburg treaty, have put themselves on record in this 
matter and, wisely or unwisely, renounced the right to abrogate or to 
modify treaties which had become distasteful or inconvenient to them. 
By Article 14 of the treaty of Paris of 1856, Russia was forbidden to 
keep ships of war in the Black Sea. This provision was obnoxious, not 
only to the interest but to the amour propre of the great empire, and it 
took advantage of the Franco-Prussian War of 1870 to denounce the 
provision in question. The Powers, however, objected to the modifica- 
tion without their consent of the treaty to which they were parties, and 
at the Conference of London, held in 1871, the following protocol was 
signed by all the Powers represented at the conference: 

The plenipotentiaries of the North German Union, of Austria-Hungary, [of 
France], 1 of Great Britain, of Italy, of Russia, and of Turkey, met to-day in confer- 
ence, recognize that it is an essential principle of the law of nations, that no Power 
can release itself from the engagements of a treaty, nor modify the terms thereof, 
except by the consent of the contracting parties, amicably had. 2 

It would appear, therefore, that the Powers represented at the London 
Conference, in recognizing the sanctity of treaties as an essential prin- 
ciple of the public law of Europe, deliberately tied their hands, and that 
the action of Germany, in so far as Luxemburg is concerned, is in direct 
violation of an obligation assumed in 1867 and observed in the Franco- 
Prussian War, the one war to which it was a party before the outbreak 
of the present great calamity. 

'The plenipotentiaries of all the countries except Prance signed the Protocol, 
Jan. 17, 1871. France signed March 13, 1871. For this reason the name of France 
has been inserted in brackets in the text of the Protocol. 

2 British & Foreign State Papers, Vol. 61, pp. 1198-1199. 



